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I INTRODUCTION TO THE REGUALTORY ADMINISTRATIVE STATE
A. Historical overview of the rise of regulation
· Initial perception that law was already there, just a matter of judge discovering the principles of that law, either based on natural law or prior cases.

· Mechanical, formalistic approach that rejected ideas outside of closed system.

· Development of different doctrines: (due to Industrial revolution)
i. Legal realism: purposeful view of the law.  Law should instrument of social and economic policy.  Use law to solve problems as they come up.  Recognition of power of statutes in executing goals of society.  
ii. Legal process theory: Dominant approach to law today.

(a) Value based, principled approach to law, but also purposeful- solving problems in society.  Integrated approach.  Rejects plain meaning interpretation of the law.

(b) Desire to supplement, not reject, private ordering of society.

(c) Procedure is critical- establishes legitimacy to the law.  How it is made is almost as important as what is made.

(d) Result: development of administrative institution- expert agency may be best party to solve problems, and should be incorporated into policy making and problem solving.

· Historically see movement from common law defining law to statues dominating “law”.  

i. Where law comes from reflects our belief in the relative roles of the different branches of government.
B. Why regulate?
· Goal of regulations: To cause internalization of costs by the party in the best position to change certain working conditions.  Usually issue of employer externalities, e.g. unsafe working conditions.
· Question: What role should government play in the employer(ER)/employee (EE) relationship?  

i. Start by asking what the contract would look like without regulation, and whether we like what we see. 

ii. Issues: Who is the actual employer (ER) and employee (EE)?  Ask what kind of cost distribution regulation would impose?  

iii. Terms that might be regulated: conditions of termination, environmental considerations, workers comp, unemployment benefits, etc.

C. What are the tools that regulators can use to devise solutions?
· Models for regulation:

i. Command and control: agency engages in centralized decision making process, then imposes it on regulated parties.  As long as supported by facts, then it becomes the rule.  Trend is to move away from this model.  Potential problems:

(a) Biggest claim: inefficient.  Businesses know better how to regulate things.

(1) Agency may not be flexible enough to appreciate industry specific costs.

(2) Question whether C&C likely to get it right

(b) Agency capture by special interest groups.

(c) Which issues does society think important enough to have C&C?

(d) Interpretation of unclear evidence

(e) Liberty/autonomy issues: is it right to impose regulation on a contractual agreement?

ii. Economic incentive approach: Informational support strategy designed to provide market based economic incentives to induce certain behavior.  

(a) Arguably more tailored to industry, and more likely to induce accurate internalization of costs.  

(b) Not as broad as C&C model.
D. Introductory example in legislative and administrative regulation: Occupational Safety and Health
· Benzene Case (AFL-CIO v. American Petroleum Institute): Industry challenged OSHA’s adoption by Secretary of Labor for a new, lower limit to occupational exposure to benzene under section 6(b)(5) of Occupational Safety Act.  OSHA decided the standard should be the lowest technologically feasible level for carcinogens.  See complicating effect of OSHA’s carcinogen statute.  [Rule-making, question of law]
· Issue: What is the actual standard defined by this statute?  Is it lowest technologically feasible level, or is it reduction of a significant risk?  

i. Also, can there be a cost-benefit analysis?  Court punts this question to the Cotton Dust case. (eventually says yes if Congress says so).

· Holding: There is insufficient evidence to support content of new standard- there must first be a demonstration of reduction of a significant risk.
i. Clause in Act to be interpreted: “…most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity even if such employee has regular exposure to the hazard."
ii. However, also OSHA’s carcinogen policy, which says that carcinogens should be reduced to lowest technologically feasible level.”

· BB thinks that “significant risk” standard applied here is appropriate- “material” impairment of health suggests that not all risks need to be eliminated.

· Delegation of power issue: Rehnquist concerned that vagueness in statute might lead to unconstitutional delegation of power to the agency.  
· Cotton Dust Case (American Textile Manufacturers’ Institute v.Donovan): Textile manufacturers sought judicial review of OSHA regulation limiting occupational exposure to cotton dust.  Manufacturers want to require cost v. benefit analysis.  Court holds that is not necessary in the application of section 6(b)(5) (see text in Benzene).  [Rule-making, question of law]
i. Case is about the standard for statute: that no worker suffers material impairment of health.  Court says you can do the cost-benefit analysis, but Congress has to say so.  Congress didn’t say so in this instance.

ii. Issues of informational and power imbalance between workers and employers.  Unions help, but arguably need regulation to supplement union bargaining power and the safety measures they could obtain.
II INTRODUCTION TO THE LEGISLATIVE PROCESS AND STATUTORY INTERPRETATION
A. Public policy, the regulatory state, and statutory interpretation.
· Moragne v. States Marine Lines:  Π sought wrongful death action against Δ for death that occurred in state territorial waters.  Appeal is about unseaworthiness claim. 

i. Unseaworthiness claim was an allowable federal common law cause of action under the high seas, but not in state territorial waters due to historical legal development.  Furthermore, FL law did not allow unseaworthiness claim under state law.  
ii. Issue: should court extend federal maritime common law into state territorial waters?  Note this is not judicial modification of a statute.

iii. Court feels that Congressional intent was to standardize liability for unseaworthiness into territorial waters.  Therefore, court should extend federal common law to cover state territorial waters.  

iv. Rationale:

(a) Congress initially passed the Death on the High Seas Act to standardize claims based on negligence; unseaworthiness claims were not common at the time.

(b) However, since unseaworthiness claims are now more common, court should modify federal common law in manner consistent with Congressional policy goals as reflected in the High Seas Act.

(c) Uniformity of result is seen as the ultimate goal of the statute.

(d) Case is about developing federal common law based on statutory interpretation of a related statute and changing times.
v. External considerations: 

(a) Case illustrates how common law can bring in legal reasoning and considerations outside of common law sphere (here, statutory interpretation) for the purpose of problem solving (“gap-filling” here”).

· Judicial ruling versus promoting legislative action:
i. Legislative action is only prospective.

ii. Common law can be retrospective in the sense that it is declaratory: codifying the law that is already there.

(a) e.g. In Moragne, Harlan says that court is not defining new duty for ship owners; they’re simply extending a duty that the owners already had on the high seas into state territorial waters.

iii. Judicial action: Should the courts be doing what the court did here?  Is that institutionally proper?

· Speluncean Explorers hypo.  See competing methods of statutory interpretation

i. Keen: Plain meaning approach – positivist, formalist.  Words of statute are supreme and not open to judicial interpretation.  
(a) Questionable if legislature every considered this situation, but this approach might provide greater impetus for legislature to act.
(b) Does “plain meaning” refer to the average person on the street?  BB doesn’t think so

ii. Foster: Legal process school- look to the purpose of the statute.  Role of judiciary is to interpret and apply the statute.  Pragmatic, problem solving approach.

(a) No such thing as a clear legislative intent.

(b) However, Foster still bases legitimacy of judicial action on legislative action.  Different from Handy, who wants to base action on popular opinion.

iii. Different levels of obedience to legislature.  Keen most, Foster middle, Hand least.

B. The legislative process.
· Legislature generally seen as the most democratic body, while judiciary is the least democratic body.  One argument for giving judiciary less “common sense” decision making power.
· United Steelworkers of America v. Weber:  Collective bargaining agreement led to preferential hiring of black workers to correct racial imbalance in the workforce. White worker sued for discrimination under Title VII section 703.  Court holds that title VII does not prohibit race-conscious affirmative action plans.
i. Prior case: Briggs v. Duke Power: question of whether Title VII applied to direct discrimination of whether it also applied to situations which looked like you applied a neutral criteria that had a disparate impact on different groups.  Court held that it did.  Scared companies into affirmative action plans to avoid being sued.

· Brennan (majority):

i. Argument turns on the fact that 703(j) says “require” not “require or permit”, and that “you shall not discriminate” is unclear.

ii. Goes to legislative history, citing purpose of statute to correct racial imbalances.  Statute must be read in the context of this policy

(a) Cites Holy Trinity: spirit of the law is more important than letter.  

iii. But unclear what the purpose of statute actually is, and whether it is to have prospective and “retrospective” effect.  Is Brennan’s approach justified?

· Rehnquist (dissent): 
i. Can’t jump to interpretation when meaning of statutory language is so clear.

ii. Also cites to legislative history, interprets it in different way.

iii. Agrees with overall legislative purpose, but differs in how he thinks Congress meant to get there.

· Johnson v. Transportation Agency of Santa Clara County. Transportation Agency instituted an Affirmative Action Plan that authorizes consideration of sex as a factor in hiring for traditionally segregated positions.  Johnson brought suit under Title VII.

i. Brennan: (majority) Different type of opinion since this is post-Weber.  Result is foregone conclusion, opinion lacks “fire”.

(a) Cites lack of Congressional action as an implicit approval of court’s ruling in Weber.  But is that really valid?
(b) Question whether Weber should simply be applied to subsequent cases, or should there be reconsideration of legislative intent under these circumstances?

· To what extent can we trust legislative history? 

i. Two groups at work here:

(a) “Equality” group: wanted level playing field

(b) “Vestiges” group: wanted proactive measures to help disadvantaged.

ii. Ask what really went on during Congressional debates- 

(a) Deliberative Republican process (Madisonian view): legislators coming together for a common good, public interest.  Rise above factional interests.  

(1) Assisted by institutional checks and balances.

(b) Factional interests dominate- political infighting.  Final result merely a compromise among various private interests.  Worry about dominance of particular interest groups that may lead to underrepresentation of some interests.

(1) But are some interests groups “good”- e.g. public interest groups. 
iii. Also issue of whether legislative history is a reliable reflection of legislative intent, or if it is just a plant conversation to influence future events 

iv. BB skeptical of using legislative history given committee’s tendency to script legislative history to affect future interpretation.

· How we view the legislative process defines how we think legislative history should be used.
· Economic perspective: Legislators are selling a statutory result.  Buyers are special interest groups who contribute to campaigns, etc.

i. Did Congress anticipate this situation? If so, then it ties the hands of the court somewhat.  

· Is the legislature supreme?  Or can judges add to legislative action?
i.  Should the judiciary act as a safeguard for the interests of underrepresented groups?

· Timing: When exactly do we evaluate legislative intent/purpose? At time of statute enactment?  Or do we look at evolving context of the statute? 

C. Statutory interpretation
1.  Theories
· Trend towards finding a consistent method of statutory interpretation.  Arguably no single theory universally applicable, need to use a composite approach.

· Funnel of statutory interpretation: Eskridge and Frickey:

i. Text/other statutes- generally give most weight.  Start with this, but usually supplement with other considerations.

ii. Legislative history

iii. Purpose

iv. Evolutionary factors and post-enactment events

v. Current policies.

· Democratic process: Arguably, the further down the funnel you go, the further from the democratic legislature you go.

· Judicial versus legislative power: Underlying tension- how much latitude do we give the judge?

· **Holistic approach to statutory interpretation**: Generally want to read statute in such a way as to give consistent effect to all parts of the statute.  Taking Π’s interpretation would read out a section of the statute.

· South Corporation v. US: Suit over duties that had to be paid for repairs done in non-US ports.  Dispute over classification of the boat based on interpretation of phrase “to engage” and whether one could consider intent of a boat, not just what it was registered for.  
i. Court holds that there are two categories of boats: documented vessels, or undocumented vessels with intent to engage in foreign trade. 
ii. Π trying to add third category: vessels documented but without intent to engage in foreign trade.  

iii. Court holds this is impermissible- that it violates legislative intent.

· BB finds this a clear statute that lends itself to textual interpretation.  Π attempts to get around the text by bringing in other considerations- cases, arguments that Congress didn’t know what it was doing, etc.

· MCI v. AT&T: FCC statute required long distance carriers to file tariffs with FCC and charge customers with those tariffs- designed to regulate AT&T’s virtual monopoly on long-distance phone industry at time of enactment.  FCC eventually passes agency rule which allows MCI and other smaller carriers to not file tariffs- wanted to encourage smaller carriers and move towards deregulation.  [Rule-making, question of law, maybe question of abuse of discretion.]
i. AT&T sues, argues that rule promulgated by FCC is beyond the power granted to it by Congress.

ii. Dispute over the language “modify any requirement” and whether it permits the FCC to take this action.  Court holds FCC does not have this power.  Chevron step 1 question.
· Scalia (majority): focuses on plain meaning of “modify”, which is slight alteration.  Sees FCC’s exemption of non-dominant carriers as being beyond this allowable discretion.

i. Also looks to intent of Congress at the time statute enacted.  Scalia believes in original intent- let Congress pass new statutes as times change.
· Stevens (dissent): focuses on the statute’s purpose- control of monopolistic company.  


i. Also argues that FCC’s has been modifying things incrementally over time and this current step is just the last incremental step.  

ii. Therefore, action is a modification under Scalia’s view.

· Deference to agency: How much deference should court give to expertise of agency?

i. If agency exceeded its power, then court owes it no deference.

ii. If agency did not exceed its power, then the court owes it some deference. Question is, how much?

· **Ordinary versus plain technical meaning:** Did Congress intend for term to be interpreted by dictionary definition or as a more technical term?  Highlights problem with the “plain meaning” approach

· American Mining Congress v. EPA:  Dispute over EPA regulation that allowed the EPA to regulate secondary materials reused within an industrial process.  Dispute centered around definition of the phrase “solid waste and other discarded material.”  Court held that EPA exceeded its authority.  [Rule-making, question of law]
i. Mikva (dissent) Argues that Congress wanted to use term in more technical sense than majority thinks based on purpose of the statute

(a) Majority based its plain meaning reading on non-technical definition of phrase.

ii. BB finds “plain meaning” approach to be less successful due to technical nature of the issue.

· Weber: Brennan’s interpretation of “discrimination” appears to be a more legalistic term- an invidious selection process.

· ** Power asserted goes beyond what Congress could have meant to delegate**: 
i. In Benzene, OSHA used carcinogen statute to bypass normal cost-benefit analysis and go directly to a feasibility criteria.  

ii. Court argues there are too many carcinogens to regulate in that manner.  Unreasonable to assume that Congress would have given Secretary such broad power in the absence of a clear mandate.  Plain meaning based approach.

iii. Also, in MCI- FCC did not have power to make such broad changes given text of the statute.  Court concerned about Agency regulating entire industry without a clearer mandate?

· Holy Trinity Church v. US: Π seeks to bring over and hire from England a minister despite statute which forbids hiring “labor and service of any kind” from overseas.  Court holds that Π can bring the minister over.
i. Must look to the spirit of the law, not just the letter of the law
ii. Court must overcome a statute which is very clear in its plain meaning.  Court has to go directly to legislative history to figure out Congressional intent
(a) Court cites historical context of legislation and committee actions.  However, committee actions appear to be horse-trading event- leave language broadly to avoid criticism.

iii. Can argue that going to legislative history does not violate democratic principles because it is just extending the intent of Congress, not substituting judicial will.

iv. Court here also argues that Congress’s purpose was to prevent importation of cheap manual labor, not ministers.

v. Intent v. purpose: 

(a) Intent refers to expanded text-based argument that looks to legislative history, committee comments, etc.  Idea that we are still reflecting legislature’s wishes.

(b) Purpose refers to goals at the time and the evolving process.  Less text based, more of an overall gloss.  Reflects legal process perspective of the world- that legislatures pass laws for a purpose.

· FDA v. Brown & Williamson Tobacco Corp.  FDA asserted jurisdiction to regulate tobacco products by defining nicotine as a drug, then promulgated regulations to limit distribution of tobacco products.  Court ruled that FDA exceeded its jurisdiction.  [Rule-making, question of law, maybe abuse of discretion]
i. O’Conner (majority) felt that Congress clearly delineated Congressional power, and it didn’t include regulation of tobacco industry.  Relatively textual approach, although text not completely clear.  Other considerations:

(a) Other statutes passed by Congress to discern the overall goals of the FDA.

(b) FDA can either allow or not allow a dangerous product, cannot just regulate it (disputable).

(c) Congress unlikely to give agency such broad power of a huge industry.

(d) FDA had previously refused to exercise jurisdiction over tobacco industry.  Concern of departure from democratic process.

ii. Breyer (dissent): Does not think it is an issue that an unelected agency is making a broad policy decision.  Democratic values are protected by putting this issue out into the public and encouraging legislative consideration.

iii. Remedy: This is what case seems to turn on.  Can FDA simply regulate a dangerous substance, or does it have to yank it completely?  

(a) O’Conner thinks FDA can either approve or prohibit.

(b) Breyer argues they have more discretionary power.  Says purpose of statute is the protection of public health, and FDA has discretion to achieve that goal given today’s circumstances.  Takes evolutionary concerns into account.

B. Canons of statutory interpretation:
· Babbt v. Sweet Home: Endangered Species Act prohibits a person to “take” any endangered species.  Secretary of Interior promulgated regulation that defined “take” to include habitat modifications or degradation where it kills of injures wildlife.  Court holds that secretary did not exceed his authority.

i. “Take” defined in statute to include harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect.  Debate over the word “harm”- does it refer only to direct actions, or also to indirect actions?

ii. **General terms should be interpreted in a similar way**
iii. **Don’t interpret words in such a way as to render it or others superfluous**
iv. **Words in a series should be read in a coherent way**
v. Procedural issues: 
(a) Motion for summary judgment- so party appealing, gov’t, gets benefit of the doubt.
(b) Also challenge to statute on its face (as opposed to how it is applied).  More difficult because of deference to agency in statutory interpretation.  Easier to challenge application of the statute.
vi. Causation issue: this is what dispute centers around.  
(a) Gets to concern of whether statute gives sufficient standards and guidance that a normal person could use it to regulate their actions?
(b) Does the statute reflect a direct enough connection between the act and the harm (proximate cause) or does it give too much license to Interior Department to hold people in violate of the statute?  
(1) This is Scalia’s concern- that this interpretation would lead to administrative taking of property.
vii. Both sides take fairly text-based approach. 
III THE CONSTITUTIONAL POSITION OF THE ADMINISTRATIVE AGENCY

A. Administrative Agency and Legislative Power

1.  Non-delegation doctrine

· Fundamental tenant of agency state: public must know what the agency is doing so they can alter their behavior properly (e.g. Sweet Home)
· Principles from the nondelegation doctrine: Establish outer bounds of agency action
i. Democratic principle- intrusion into people’s lives should only be done by body closest to the people.  Legislature must be body that sets the policy.
ii. Intelligible principle- permits judicial review of agency decision.  Does it come from just the text, or can it also come from legislative history?
· Basic issues: Where does administrative agency fit into overall government scheme?  How much power can be delegated without violating government structure?
i. Article I: Legislative power, most extensive article.  Section 8 most important.  “Congress has power to make all laws necessary and proper...”- suggests broad leeway.
ii. Article II: Executive power.  Section 3 most important.  Ensure laws faithfully executed.
(a) How much discretion?  Is executive just a minister for carrying out legislation, or does it have independent discretion?
(b) Courts generally have been liberal about Congress giving Executive discretion in application of statute.  However, generally seek an intelligible standard for exercise of that discretion.
iii. Article III: Judicial power.  Should it be active in creating the rules, or is it completely subservient to Congress?
· Constitutional structure has a lot to say about the power of the president and other branches of government.  Is there really a chief executive of the regulatory state, or is there just a diffuse structure with Congress having the primary power and the executive only providing small contribution?
· Congressional regulation of agencies:
i. Abolish
ii. Sunset clause- requires Congressional renewal of agency.
iii. Restriction of funding to agency.
iv. Legislative veto (see Chada- held unconstitutional)
· Lack of an intelligible principle: ALA Schechter Poultry v. US: Schechter charged with violations of the “Live Poultry Code" which is a code of "fair competition" promulgated under section 3 of the National Industrial Recovery Act.  Administration of code done through industry advisory committee selected by trade associations and a federally appointed code supervisor.  President approves and it becomes law.  Court finds that Congress delegated too much power.
i. NIRA designed to jump-start industry after the Great Depression.  
ii. Two basic issues in case:
(a) Delegation of power to private group.  Influential, but probably not critical
(1) Court finds that Congress cannot delegate its power to a private industry group instead of an agency.  
(b) Intelligible standards issue:  This is the critical issue for the court.  Want to prevent undue intrusion into our lives by government acts.
(1) Goal of statute was to promote economic recovery through “fair competition”  Not a sufficiently intelligible principle- giving president power of Congress- power to define the standards of agency action.
(2) Two standards given to guide presidential action, however, did not address goals of the statute.  Only said what was NOT permitted, and were too vague in this particular context.  
(3) Lack of connection between standards in section 3 of the NIRA and the problems/Act goals articulated in section 1 means that President lacked sufficient guidance in judging a proposed action.
iii. Statutory context of standards is important.  
(a) “Unfair competition” had been defined in FTC Act, but court held its definition could not be imported to the NIRA.  
(b) Promulgation of rules under the FTC Act involved a semi-judicial review commission.  Rules under NIRA did not have such a review body, so standard could not be imported.
· Finding an intelligible principle: Amalgamated Meat Cutters v. Connally: Challenge to Economic Stabilization Act on grounds of excessive delegation.  Court finds an intelligible principle that can be used to guide its administration/judicial review.
i. Leventhal’s approach similar to Brennan type approach: legal process, purposive approach. 
(a) Can be seen as reigning in Schecheter.  On the whole, Congress and judicial review provide enough guidance to control agency action- that is what is most important.  
(b) Contrast to Scalia’s plain meaning approach in American Trucking.
ii. Leventhal finds intelligible principle in the legislative history and his interpretation of the equitable principles guiding the statute.  Also looks to prior regulatory programs in comparison.  
iii. MCI also presents question of whether there was an intelligible principle for agency to follow.
· Creating an intelligible principle: American Trucking Association v. EPA: EPA promulgated standards for particulate and ozone emissions under the Clean Air Act.  Question of whether EPA violated the nondelegation principle.
i. District Court: Held EPA violated nondelegation principle, but that if statute did not contain an intelligible principle in its language, agency could develop its own intelligible principle de novo.  
(a) **Statute should be read in a constitutional manner when possible.**  
(b) District court seems to be stretching that canon.  BB doesn’t think it was reasonable.  
(c) Violates democratic principles.  EPA should not be defining level of intrusion into our lives- Congress should.  Legislature is where policy must originate.
ii. Supreme Court (Scalia) (Whitman v. American Trucking Assoc.): Holds that EPA standards does NOT violate nondelegation principle.  
(a) Finds that “requisite” language provides a plain meaning standard for agency action- not too much, not too little.  Therefore, an intelligible standard.  Pretty thin, textual approach.  
(b) Also notes that this type of standard is similar to what is found in other statutes approved.  “Congress is not required to provide a determinate criterion.”
(c) This may be Scalia realizing this kind of power delegation of agency is common and being pragmatic.  Doesn’t want to second-guess Congress. 
· Legislative veto: INS v. Chada:  Chada was ordered to be deported, but AG suspended the deportation.  HoR enacted regulation (legislative veto) overturning AG’s decision.  Court held that legislative veto unconstitutional.
i. Majority (Burger): Finds this an impermissible shortcut in legislative process.  Majority’s conception of the process:
(a) Agency action (AG suspends deportation)
(b) Congress and President pass private bill (overruling agency action, permit deportation).
(c) If one or more of the parties agrees with suspension (President or either house), then agency action would stand.
(d) Adoption of a fairly textual approach.
ii. Dissent (White): Majority emphasizing form over substance. 
(a) Only way you can have suspension of deportation is if all three actors disagree with suspension.  
(b) If AG suspends deportation, then president likely to disagree with it as well.  If House and Senate also disagree with deportation, then it just does nothing.  Otherwise, legislative veto.
(c) Final result in both situations is that if either house disagrees with suspension, then deportation occurs.  
(d) White adopts a more efficiency, policy-oriented approach.  Says Congress can’t keep passing statutes all the time to modify agency action.  If we want to allow Congress to delegate power, we should allow them to reign it in as well.  
iii. Substantive difference: Can look at majority opinion as giving agency more power, while White’s dissent gives Congress more power over the agency.  

(a) Majority can also be looking at one-house legislative veto as an impermissible encroachment of legislature on AG’s executive power.
iv. Can’t take Chada ruling too far- otherwise, everything would be required to come directly from Congress, and you wouldn’t have any agencies.
B. Executive power and administrative agencies:
1.  Executive control over agency officials
· Meyers v. US:  Meyers appointed as Postmaster General for four years under statute that required Senate approval of his dismissal.  Pres. Wilson removed him without Senate approval, and he sued for back pay.  Court held that removal was lawful.
i. Key rationale: President needs faithful executive appointees and legislature cannot insert itself into the process.
ii. Gray area: Who is an executive appointee?  Clearly not everyone.
(a) Court provides some examples, including quasi-judicial positions, low level employees, etc.
· Humphrey’s Executor v. US: Roosevelt sought to replace FTC Commissioner Humphrey before tenure completed.  Humphrey filed for back pay.  Court held that provisions of FTCA limited presidential dismissal power and that such restriction was constitutionally valid.
i. Act limits Presidential removal power to situations of inefficiency, neglect of duty, or malfeasance in office.
ii. Court makes delineation between purely executive positions versus hybrid quasi-judicial/legislative positions.  
iii. Case stands for the idea that Congress can create agencies that are independent of other branches.
iv. Part of this independence is the removal process.  President is limited in his removal powers of an independent position.
v. Court permits legislative encroachment in order to promote independence of the agency from the executive branch.
· Consequences of Humphrey’s: 
i. Whole concept of independent agency emanates from the ideas here.
ii. Get acceptance of delegation of power to an agency which necessarily limits executive control.
iii. BB thinks this case is an aberration in how far it goes to acknowledge a “fourth branch” of government.  
· Weiner v. US:  Suit for back pay over removal by Truman from the War Claims Commission.  Commission appointed by President with Senate approval, but no provisions for removal of Commissioner.  Court held removal illegal.
i. Holding hinges on determining that WTC as a clearly judicial-type agency.
ii. President not given unrestricted power over those agencies- court won’t imply the power when statute is silent, or the court will uphold legislative regulation of Presidential power to regulate such agencies.
iii. More important for judicial agency to be loyal to purpose of the statute than the president (unlike the Postmaster).
· Separation of power doctrine: What is the sphere of power exercised by each branch?  Separation of powers doctrine invoked to deal with removal powers of executive.
· Determining agency type: Court examines purpose of agency when created by Congress to determine what kind of agency it is.  Removal clause must match that type of agency.  Exception is Morrison- independent counsel has executive type function, but not under executive removal control. 
i. Court accepts (under Humphrey’s) that Congress can create quasi-independent bodies which do not fall under one of the traditional three branches.
· Bowsher v. Synar: Comptroller General (CG) appointed by President from list of individuals recommended by House Speaker and Senate Pro Tem, confirmed by Senate, removed by joint resolution of Congress. 
i. CG integrates reports from the OMB in executive branch and CBO in legislative branch.  Then issues mid-year report to suggest changes in spending.
ii. Issue: Can CG (part of legislative branch) function in this manner?  
iii. Majority: CG structure is impermissible- CG exerting executive branch functions, so can’t have Congress controlling CG’s removal (and making it a legislative position).  Encroachment of legislature on executive branch.
(a) Chada issues: CG arguably relegislating budget without bicameral action- similar to a legislative veto via agency action.
iv. Dissent (Blackmun): Don’t throw whole statute out, just sever the removal clause.  Then statute will be constitutional.
v. Severance argument: a way to avoid striking entire statute down.
(a) Consistent with goal to construe statute in constitutional manner.
(b) However, this is judicial power exercising legislative power.  Can’t be sure Congress would have passed statute without that particular clause.
vi. Decision too formal?  Is this the kind of intrusion that we need to worry about?  Should court be more flexible, allow this type of position under the “necessary and proper” clause of Article I?  Also, President signed the bill to permit this level of legislative interaction with the executive.
· Mistretta v. US: Question of impermissible delegation of judicial power.  Court upheld constitutionality of US Sentencing commission which was statutorily located in the “judicial branch” with power to write binding sentencing guidelines.  President had power to remove commission members for “cause”.
i. Delegation issue: Penalty assignment particularly legislative in nature.  Scalia argues that this is so fundamental to the democratic process that it shouldn’t be delegated to the agency.
(a) Majority can be seen as moving out of a formalistic perspective to a more legal process approach- understanding that in reality, this process normally shared between legislative and judicial branches of government, so OK to delegate to a hybrid agency.
ii. Removal issue: Similar issues as in Humphrey’s.  
(a) Court finds that Sentencing Commission is under judiciary to some extent, but fairly independent.
(b) However, court finds that Presidential removal power not a significant intrusion in this situation.
iii. New approach by the Court: Court creates a flexible approach that pays lip service to constitutional issues while allowing actions it hasn’t before.  
(a)  In Humphrey’s, court created an independent agency not under executive control.  Similar to court’s reasoning in Humphrey’s.  
(b) BB thinks this goes beyond Humphrey’s executive type function, but not under etatute than the president (unlike the Postmaster).ency action.- here, the court has created a quasi-executive/quasi-legislative agency that is still within the judiciary, but is subject to executive removal control.  OK intrusion of the legislature into the judiciary.
· Morrison v. Olsen:  Issue of appointment of independent counsel by the court to investigate high level officials.  President could only remove for “good cause” shown, subject to judicial review.  Court held that existence of independent counsel did not prevent President from exercising his power.
i. Issue: Someone who is performing prosecutorial power (executive power) is appointed and dismissed by the judiciary.  
ii. Independent counsel exercises classic executive branch powers but has an independent agency-like removal scheme.  This scheme was reject in Myers for not giving executive sufficient control over executive branch agencies.
iii. Court looks here to Congressional intent: Idea was to create a position independent from the executive branch.  Unique because it is an independent agency that has executive branch functionality.  Exception to the idea in Weiner that agency function defines its type and removal status.  
(a) Court wants to fulfill Congress’s intent with this position.  Decides that holistically, this constitutes an acceptable level of intrusion.  Movement away from formalism in Chada to a more flexible, problem solving approach.
· Could Congress end up limiting executive power by the creation of more and more “independent agencies”?  Courts generally invoke constitutional limits in extreme cases.
C. Adjudicative power and administrative agencies.
1.  Agency exercise of judicial authority

· Examine possible intrusion of Congressional power into the judiciary.
i. Article III, section 1 seems to imply that Congress can do almost anything with respect to the lower courts.  Could lower courts be legislated out of existence? 
· Cases: Address what we think is part of the inherent judicial power.  Also ask what is the relationship between administrative agencies and the judiciary.  
· Crowell v. Benson: US Employees’ Compensation Commission applying Longshoremen’s and Harbor Workers’ Compensation Act.  Employee injured while working under employer.  Commission finds against Benson (the employer).  Benson seeking review of agency action, which is done by Deputy Commissioner.  Court finds that there is no constitutional bar to this review structure, although there are problems in this particular instance? 
i. Private/public right of action issue: Is review by the Deputy Commissioner acceptable, or is there an absolute requirement for Article III judicial review?
(a) Generally there is a requirement for Article III court to hear a private right of action (see Northern Pipeline).
(b) Exception:  When the private right of action was created by Congress, Congress can attach any condition they want to, including a fact-finding structure that doesn’t include an Article III court.  Only need full judicial review of agency’s legal conclusions and a deferential review of agency’s findings of fact.
(c) Similar to a public right of action between an individual and the government.  
(d) However, because of jurisdictional facts in this situation, there is a need for Article III court review.
ii. Factual issues to consider: Employment status and navigable water issues.  Court decides that both are strictly factual determinations, although this is debatable.
(a) Congress distinguishes jurisdictional facts (the ones in dispute here) from determination of ordinary facts. 
(b) Jurisdictional fact determination different from determination of normal facts b/c would allow agencies to expand their power and encroach on other branches of government.  
iii. Review of jurisdictional facts: Since determination of the facts here addresses jurisdictional issues, there should be a de novo review by an Article III court.  Court does not have to be deferential to prior decision.  Unclear how broad the application of this ruling is.  Generally very limited to the fact questions presented in Crowell, since nearly all questions of fact have some impact on jurisdiction.  
iv. Review of constitutional facts: Much clearer that Article III courts have a right to de novo review.  However, even still, not completely clear.
v. Dissent (Brandeis): 
(a) Challenges requirement for Article III de novo review.  Concerned that this will lead to everyone wanting de novo review.
(b) Congress didn’t have to create the federal courts at all, so nothing wrong with giving an Article I judge the power to review constitutional and jurisdictional issues.  But this may create issues with constituency of standards.  
(c) Contrast to his opinion in Ng Fung Ho v. White, where he required de novo review of citizenship question by an Article III court.
(1) Arguably there he was more concerned about due process and insufficient judicial review.  Finds sufficient judicial processes in Crowell, so doesn’t see the need for more review.
(a) Distinction between guarantees versus who provides the due process guarantees.
vi. Lesson: 
(a) Crowell says that there is generally nothing to prevent Congress from shifting basic fact finding from courts to agencies when Congress has created the private right of action.  However, different if there are jurisdictional questions of fact.
(b) Substantial latitude for agency expertise in fact finding, although Article III courts must deal with constitutional questions and questions of law. 
(c) Efficiency considerations- clearly more efficient for agency to engage in fact-finding.
(d) In the end, not sure if Article III claim or due process claim carries the day.  Still no clear solution to Article III review of constitutional and jurisdictional facts question.  
· Northern Pipeline v. Marathon Pipe Line Co.: Question of whether Congress can give bankruptcy judges (Article I) the power to decide state law contract claims that are part of bankruptcy reorganization.  Court decides bankruptcy courts cannot hear those claims.
i. Private/public right of action issue:
(a) Brennan distinguishes Crowell by saying that was a federally created private right of action.  In contrast, this is a common law derived private right of action- have to be dealt with by Article III courts.  
ii. In this situation, there is too much intrusion into Article III courts.  Separation of powers issues. Court could also be motivated by limited normal function of bankruptcy courts.  Also issues of conflict of interest of function of bankruptcy court in the context of a related contract claim.  
iii. Dissent (White): 
(a) Takes legal process/functional approach- says traditional separation of powers concerns were satisfied, and there is still judicial review of facts.  
(b) Also, claims are likely politically neutral, so less concern about separation of powers and political power grabbing.
(c) Sufficient due process procedures here; don’t need a formalistic discussion of separation of powers.
· Commodity Futures Trading Commission v. Schor:  CFTC and district courts have concurrent jurisdiction- case can be brought in either one.  Question of whether a state contract counter claim can be brought before CFTC as a counter claim to a clearly acceptable CFTC claim.  
i. Majority (O’Conner): You can bring state claims and counter claims before the CFTC.  
(a) Private vs. Public rights issue: Counterclaim is a private right derived from state common law.  Should require Article III review (cf. Northern Pipeline).  However, court says this situation is more similar to either a public right of action or a private right of action that Congress created (e.g. Crowell)
(b) O’Conner takes flexible approach- substance over form.  Cites the fact that Schor had a jurisdictional option, so less danger of separation of powers/encroachment issues.  In this situation, Article I court had particularized jurisdiction, limited power, and low danger of encroachment into Article III courts.  Doesn’t think circumstances constitute sufficient intrusion into the judiciary to be a problem.  
(c) Refers to Northern Pipeline considerations to distinguish this case and not overrule Northern Pipeline.
ii. Dissent (Brennan): Slippery slope concerns, sees this as eroding Article III power.  Short term benefits of efficiency outweighed by long term benefits of independence of judicial review.  
iii. Policy: See court evolving more flexible approach to private right claims.  Majority feels that intrusion issues can be examined situation by situation.  Legal process approach.  Huge departure from assumption of right to Article III judge hearing private right of action claims.  What about Article I agency capture?  
· Thomas v. Union Carbide:  
· Summary:
i. Crowell, Northern Pipeline, and CFTC are about judicial interpretations of facts.  Clear that Article III courts have the final review of interpretation of law.
ii. Crowell establishes that Congress has substantial leeway to relocate the trier of fact without violating separation of powers.  Can have agency as the exclusive trier of fact (although there seems to be some understanding that judicial review is possible).  Compare, e.g. to jury.
iii. Three potential triers of fact:

(a) Article I courts (e.g. bankruptcy courts)

(b) Executive agencies (e.g. OSHA) 

(c) Independent agencies (FTC)

iv. Development of Administrative Law judge: 
(a) Similar to an Article I judge, but does what it needs to do within the context of different administrative bodies.  Different from other agency employees.
(b) Dismissal by executive branch and determination of separation of power issues based on its function (not just which agency it is located in)
v. Possible limitations to relocation of trier of facts:
(a) Public right/private right inquires.
(b) Constitutional/jurisdictional questions.
vi. Public/private issues: Three categories:
(a) Public rights: Congress can assign to non-Article III  judges.  
(b) Private rights created by statute: Crowell says that Congress didn’t have to create this right in the first place, so they have free reign to relocate trier of facts.  Congressional discretion.
(1) Exceptions: 
a. Jurisdictional questions must be heard de novo by Article III court.  Review is not enough.
b. Constitutional questions- e.g. Ng Fung Ho.  Scope of this exception is unclear.
(c) Private right of action based on common law: 
(1) Northern Pipeline and CFTC examine whether Congress can set up a non-Article III trier of facts for these decisions and come out differently. 
(2) Primary difference is court developing a more functional approach in CFTC.  Court there seems to say there is no absolute bar to agency hearing common law claims, if conditions are right.  Public/private right distinction is not dispositive.  
(3) This type of action is where there is the biggest change in the court’s perception of when trier of fact power can be delegated.  Northern Pipeline and CFTC both can be seen as an ad hoc determination of requirement of Article III review.  
IV AGENCY DECISION MAKING

A. Due process and administrative agencies

· Delegation doctrine allows Congress to delegate power to administrative agency.  Ask whether the degree of power delegated to agency is dependent on the procedures of the administrative agency.
· Londoner and Bi-Metallic address question of what kind of due process is required before deprivation of property (through taxes).
· Londoner v. Denver: Π challenge assessment of a tax against them to cover the costs of paving a public street in front of their property.  Prior to this, there was hearing and notice of participation, order for paving, then city council passage of the order through legislative action.  After paving, assessment done by city council, then public hearing.  No judicial review once assessment approved.
i. Holding: Written objection is not sufficient here.  Where agency has delegated a subordinate entity the duty of fixing taxes, there needs to be an opportunity for oral hearing.
ii. Court compares this to if a state legislature had done this action- then no requirement for hearing- says that you can just vote the legislator out.
· Bi-Metallic v. State Board of Equalization: Π seeks injunction against State Board to prevent them from declaring an increase in their property value and a subsequent increase in their property tax.
i. Holding: No right for a hearing.  
ii. Distinguish from Londoner:
(a) Ordinance in Bi-Metallic affects the entire city- Holmes argues that there is limit to how much an individual can object to an act of general application of gov’t to function.  
(b) Londoner ordinance only affects a few people in an exceptional manner.  Issue of how much each property benefited from the paving.
· Legislative versus adjudicative agency process:  Procedural due process requirements.
i. Each type of agency action has different procedural due process requirements.  
(a) Adjudicative: Applies to specific people in specific situations.  Increased notice and hearing requirement.  Due process trumps efficiency.  
(b) Legislative: Applies to broad spectrum of situations affecting large number of people.  Less notice and hearing requirement.  Same goes for agency operating in legislative mode.  Efficiency trumps due process requirements.  
ii. Questionable how clear this distinction really is.  Legislative action on a small scale can take on qualities of adjudication.  But see Coniston Corp v. Village of Hoffman Estates- Posner says hearing isn’t required because it is a legislative action (even though it only affects a few people).  
iii. Does this end up being a Mathews balancing test?  Seems like you can make a distinction consistent with the Londoner and Bi-Metallic distinction.  See also National Petroleum v. FTC. 
iv. Procedural due process requirements differ from substantive due process cases, which addresses the connection between the problem and the methodology to solve it.
· PROPERTY INTERESTS:

(b) Two part test: (from Roth)
i. Does due process apply- is liberty/property interest satisfied here?
ii. What process is required to protect that interest?
· Goldberg: Formally recognized that intangible rights granted by statute, in addition to tangible contact-based property rights, could be enforceable property rights.  
i. Balancing test: Not applied when determining whether you have a liberty or property interest.  Must look to nature of the interest.  Balancing test only done when determining whether there were sufficient due process protections.
ii. Broad property interest concept: Goldberg’s recognition of property interests arguably the broadest concept of what can be protected property interests.
· Board of Regents of State College v. Roth: Roth hired for one-year term as assistant professor, not rehired at the end of his term with no reason given.  Court holds protection of liberty and property is not infinite, and that there was no due process violation in this situation.
i. Question is whether the right to a job is a protectable property interest. 
ii. Majority (Stewart): right to job is not as important as welfare benefits.  
(a) Stewart willing to recognize that definition of property has evolved, but not willing to go as far as Marshall.  Property rights must still be grounded in something.
(b) Finds property interest entitlement defined by original contract.  More textual reading than Marshall.
(c) Also looked to outside sources to define property rights- here, state law, which gives informal tenure after four years.
(d) Burden remains on moving party to show that property interest is actually a protected interest.
(e) Stewart applies two-step process: 
(1) Is this a protectable property interest?
(2) Are the processes to protect it sufficient?  
(f) Stewart never gets past first step.  
iii. Dissent: (Marshall): right to job is just as important as welfare benefits.
(a) Would argue that contract interests go beyond the end of the contract time.
· Perry v. Sinderman: College teacher employed for 10 years under a series of 1- year contracts.  Informal system of tenure outlined in faculty guide.  After public controversy with board of regents, board voted to not renew his contract.  Court held that Sinderman had a legitimate property right based on the informal tenure system and should have opportunity for a hearing.
i. Common law source for property rights: here, practice of rehiring defines your property interest.
ii. Developing sources of property rights- may be more temporary and less substantial than traditional interests, but still protected.
· LIBERTY INTERESTS:
i. Generally less concrete than property interests.  
ii. Most cases deal with property interests, but this is an additional consideration that comes up sometimes.
iii. Roth: Stewart says state didn’t do anything to prevent Roth from getting another job, so they did not impinge upon his liberty.
(a) Formalistic interpretation of the situation, assumes hire/fire record won’t harm Roth.
iv. Sinderman: about personal liberty guaranteed in the Constitution and the connection to reemployment.  
· PROCESS FOR PROTECTING PROPERTY AND LIBERTY RIGHTS
i. p830-31.  Friendly’s description of elements of the judicial process.  How much do we import to the administrative setting?  What does each element do for due process?  Elements:
(1) Unbiased tribunal
(2) Notice of proposed action and grounds for action.
(3) Opportunity to present reasons why action should not be taken.
(4) Right to present evidence, including witnesses
(5) Right to know opposing evidence
(6) Right to cross-examine witnesses.
(7) Decision based exclusively on evidence presented.
(8) Right to counsel.
(9) Requirement that tribunal prepare record of evidence presented.
(10) Requirement that tribunal prepare written findings of fact and reasons for its decision.
ii. Administrative state is now broadly designed, and due process requirements may vary from situation to situation.
(a) Administrative trials generally lack rigid rules of evidence.
(b) Discovery process varies between agencies.
(c) Sometimes subject to judicial review.
· Goldberg v. Kelly: What due process protections were required before revocation of welfare benefits?  Court held that despite notice and post-deprivation hearing, processes were insufficient; people needed a pre-deprivation hearing.
i. Majority (Brennan): While procedural costs of extra hearings may take away from benefits, government interests also improved by hearing- prevent social malaise, dissatisfaction with the government, etc.  So gov’t interest not clearly against hearing.
(a) Elements from the judicial process Brennan transfers to administrative setting:
(1) Oral presentation: better way for someone who’s been on welfare to represent themselves, permits cross-examination.  Also, non-technical nature of facts less suited to a written presentation.
(2) Record of facts considered- ensure considerations outside of adjudication aren’t being brought in.
(3) Impartial decision maker.
ii. Dissent (Black): Judicial lawmaking to set procedures- should leave to the states to rewrite the process.  This is micromanaging.  
(a) Also, Black worried about slippery slope- this is going to lead to procedures that end up being a full judicial trial.
(b) Concern that excess process is going to take away from welfare benefits.  
iii. Broad property interest concept: Goldberg’s recognition of property interests arguably the broadest concept of what can be protected property interests.
· Matthews v. Eldridge: Question of process protections required before termination of disability benefits.  Significant procedures already in place.  Court held that there was no requirement for pre-deprivation hearing.
i. Two part test: (From Roth)
(a) Does due process apply- is there a liberty/property interest here?
(b) What process is required to protect that interest?
ii. Balancing test for due process:
(a) Private interests
(b) Government interests
(c) Cost of procedure and the amount of benefit it provides.
iii. Powell doing cost-benefit analysis that was lacking in Goldberg.  Medical records are different from welfare testimony, etc.  Arguably much lower risk of error in Matthews than in Goldberg.  
iv. Can ask whether balancing was done right- if the equities were weighed properly.  Are disability benefits really that different from welfare benefits?  If the interests are essentially the same, Matthews could be seen as a retrenchment of Goldberg.  
B. The Administrative Procedure Act: Introduction
1.  Rule-making versus Adjudication
· Adjudication:

i. Two types: 
(a) Formal adjudication: requires hearing on the record and application of the APA’s procedural rules.  Most common.
(b) Informal adjudication: no hearing on the record required, agency can provide whatever procedures it wants.  e.g. Overton Park  
ii. Pros: Ensures all interests are heard, high level of specificity, retrospective aspect to action, requirement of record permits judicial review, ensures independence of agency action from capture.
iii. Cons: Generally more expensive and time-consuming than rule-making.  Cumbersome and inefficient.  Higher level of specificity means that action may affect some individuals disproportionately than others.  Input limited to parties in the case.  Less public notice.
· Rulemaking: 
i. Two types: 
(a) Informal rulemaking: notice and comment for most rules.  Most common.  Covered by APA §553.
(b) Formal rulemaking: requires hearing on the record, highly cumbersome.  Rarely used.
ii. Pros: Generally broader action than adjudication, prospective action that applies to all individuals simultaneously.  Gives opportunity for dissent, provides notice to public through publication.  
iii. Cons: Not all interests may be heard- concerns of agency capture and control.  No record process required- could that deprive someone of their rights unfairly b/c of difficulty of judicial review.
· Agencies generally try to avoid or streamline full-blown trial process, often by resorting to rulemaking.  Basic question is which mode they should be acting in for a given situation?
· National Petroleum Refiners Association v. FTC: Dispute over rules promulgated by the FTC to give greater specificity to the standard of “illegality” which the agency was empowered to prevent through cease and desist orders.  Rule here was over posting of octane ratings.  Question of whether FTC was empowered to make rules extending the section of the Act covering prevention of unfair trade practices.  Court holds that statute empowered agency to make the rules.
i. Issue: How much discretion do we give the agency to decide whether it wants to take a rule-making or an adjudicative approach?
ii. Court decides that statute on its face permits rule-making, even though FTC traditionally went through adjudicative method. 
iii. Policy: Court addresses need for more rapid action, efficiency considerations, broad uniform application to entire industry. 
iv. Protections: Judicial review of agency rule-making action provides safeguards against agency capture. 
V JUDICIAL REVIEW OF ADMINISTRATIVE AGENCY ACTION

· What weight do we give agency decisions during judicial review?
i. Consider whether questions of fact, discretion, or law.  
ii. Also make analogies between agency action/review court and trial/appellate court review or special master/trial court relationship.
B. Judicial review of questions of fact
· NLRB v. Universal Camera: Debate over whether Chairman was fired due to his testimony before the NLRB.  Examiner appointed by board had one opinion of what happened, NLRB had another opinion.  Case hinges on questions of fact.  Supreme Court holds that substantial evidence on the record as a whole is the proper review standard.  Adjudication setting.  
(a) Substantial evidence consideration is applicable for formal proceedings.  
ii. Review issue: What is the proper scope of evidentiary consideration?
(a) Substantial evidence on the record: Court only has to find substantial evidence to support agency’s decision- does not have to consider contradictory evidence.
(b) Substantial evidence on the record as a whole: Consider all the evidence, and determine if the agency’s action is correct.  
iii. Evidentiary weight issue: How much weight should the findings of the examiner be given?  Does the examiner’s finding constitute part of the record on the whole?
(a) Important distinction: Examiner was not just passing along facts, but rather making a “finding”, which includes his conclusions based on the facts.  

(b) Court finds this important since examiner probably has better sense of veracity of facts than NLRB.  If only passing along facts, wouldn’t have to give examiner’s findings such weight.  Part of reviewing the evidence on the record as a whole.  
(c) Hybrid model of fact finding: Supreme Court says Examiner’s findings don’t have to be binding but must be taken into account as part of record as a whole.
iv. Court analogizes this review process to the trial court/appellate court and the special master/trial court review process.  Strong similarities, especially since this was an adjudicative process.
v. Establishes that Congress can give fact-finding role to an Article I court; reviewing court can use those facts instead of finding its own facts.  
C. Judicial review of agency exercise of discretion.
· Scenic Hudson and Overton Park address judicial review of agency actions which are more akin to legislative or policy-making decisions, and less like adjudicative situations (like Universal Camera).
i. Two differences: less record to review when agency exercises its discretion, and there is a substantive component to its decision that must be addressed.
ii. Abuse of discretion is about application of clear law to a particular set of facts.  Arbitrary and capricious for informal proceedings.  Considerations:
(1) Did the agency consider all relevant factors?  (Scenic Hudson, Overton Park, State Farm)
(2) Was the agency’s action reasonable, or was it a clear error of judgment?
(3) Did the agency follow all appropriate procedures in exercising its discretion?  (Overton Park, State Farm)
iii. Is there some Congressional goal or policy that the court can compare this policy action to?
iv. Action in Scenic Hudson and Overton Park is different from agency action in Chevron- sort of a hybrid between rule-making and adjudicative action.  Scenic Hudson, especially, is licensing- a special agency function.  
v. Hard look doctrine and the abuse of discretion standard: Narrow standard of review.  Court cannot reverse simply because agency came to a decision that the court disagrees with.  If agency process was reasonable based on the procedure the agency followed and the decision adequately justified, then agency can come to any conclusion it wants.  Hard look part is in the court’s review of the agency’s decision making process.  
· Scenic Hudson Preservation Conference v. FPC: FPC granted license to ConEd to construct hydroelectric plant.  Statute required that FPC consider all relevant factors and possible alternatives before making decision.  Court held that it did not consider all relevant factors.
i. Agency action here is more discretionary, different from either traditional adjudication or rulemaking process.  
ii. As long as FPC follows its statutory procedural requirements, court cannot reverse just because it disagrees with outcome.  Court’s problem here is that the agency did not appear to consider all the available evidence.  
iii. Statute did not require reviewable findings of facts- Court says OK, gives Congress the ability to decide what kind of agency action is required and to take the courts out of the picture.
iv. Lesson: The more discretion the agency exercises, the harder the court will look at that action.  Agency must examine all relevant evidence when making its decision and keep a record of its decision.  Overton Park focuses more on the development of a record of that examination process.  
· Citizens to Preserve Overton Park v. Volpe: Secretary of Transportation authorized construction of freeway through Overton Park.  Πs contend that Secretary violated statute which requires that this be avoided if a “feasible and prudent” alternative route exists.  
i. Holding: Court has review capacity, but not de novo trial capacity.  There was law to interpret here- the wording of “feasible and prudent” in the statute.  
ii. Review standard: Arbitrary and capricious.  Since statute does not specify, court looks to §706(2)(a).  Important requirement is record to review.  
(1) De novo review only permitted when the action is adjudicatory and the fact-finding procedures are inadequate.  APA §706.  Was agency action supported by substantial evidence or warranted by the facts?  
iii. Review considerations for the courts under abuse of discretion:
(1) Question of whether secretary acted within his statutory authority.  Did action meet statutory, procedural, or constitutional requirements? 

(2) Did the secretary abuse his discretion?  Were his actions arbitrary, capricious, or not otherwise in accordance with the law?

(3) Did secretary follow the correct procedures?  Did Secretary make decision considering all relevant facts?  

iv. Process/record requirement: Court says that there needs to be some sort of process by the agency so that court can review it.  Ideal for agency to do the review, but district court can do as well.
(a) Even if record can’t be developed contemporaneously, may have to develop one post-decision through testimony, etc, although this must be reviewed critically. (This is forbidden in State Farm)
(b) Discretionary process similar to informal adjudication- not really covered by the APA.  Therefore, courts have authority to suggest more process.
(c) Record for review based on litigation affidavits was not permitted [possibly due to nature of litigation affidavits].
· State Farm:  Modern case of judicial review of abuse of discretion that follows up Overton Park.  See below.  
D. Judicial review of questions of law:

· Overview: Hearst and Skidmore: establish idea that absent an explicit statement to the contrary by Congress, courts should have some deference to the agency’s review of questions of law.  Issue becomes how much deference should be given. 
i. Statutory interpretation must now be done in the context of agency expertise. 
· NLRB v. Hearst: Dispute over whether newsboys were “employees” under the National Labor Relations Act.  NLRB concluded that they were.  Circuit court overturned after undergoing de novo examination of the question.  Supreme Court held that Board’s decision should be upheld.  Congress intended national standard.
i. Issue: What is the role of the appellate court in reviewing action of an administrative agency?  Should it apply its own decision or defer to agency decision? Mixed question of law and fact (with some policy thrown in).
ii. Adjudication situation, but which has issues of interpreting the law. Different from Universal Camera, which did not have issues of legal interpretation.  Deferential review standard: Agency determination is accepted as long as it has:
(1) Substantial evidence on the record as a whole.  
(2) Reasonable basis in law.  Under Chevron, this would constitute a step 2 question.  Note that Hearst is still good law under Chevron.  Different from Chevron in that this is adjudication, not rulemaking.
iii. Reasons to give agency the first shot:
(a) Greater agency expertise in dealing with these questions.
(b) Agency concept is more than just a fact finder- has legislative/policy roles too.
(c) Agency action more like legislative process, even if articulated in adjudicative process manner.  Consistent with Congressional delegation of power. 
(d) Here, ensures national standard.  
· Skidmore v. Swift Co.: Employees manning fire hall sought overtime back pay.  Question of whether that time constituted overtime or not.  Decision was made by district court, but agency administrator expressed his opinion in a brief (nothing binding) that part of the time constituted work time, but other parts did not.
i. Issue: How much deference should district court give this informal agency interpretive opinion?  
ii. Holding: Even if agency action is informal, if agency has expertise in this area, its opinion should be given some consideration.
(a) Shouldn’t be entitled Chevron level deference, but shouldn’t be ignored either.
iii. Court wants adjudicator to look to the statute to figure out what role Congress intended agency to play.  
· Statutory interpretation in the context of the agency:
i. Congress does not have to create agency to enforce statutory provision- can rely on private actions to enforce the statute.  
ii. Respect for agency decision depends on structure of agency and its role in the process.  Agency responsible for enforcing statute in Hearst, so greater deference than Skidmore, where agency is not responsible for enforcement of statute.  
· Chevron v. NRDC: Question of whether EPA can use a “bubble” definition of a stationary source for purposes of the Clean Air Act.  Congress clearly did not speak to this issue.  Court holds that the use of a bubble concept is a reasonable policy choice for the agency.
i. Legal question: When it is clear that there is nothing from Congress about how to interpret the statute, should the court decide the question itself or defer to the reasonable judgment of the agency?
(a) Court looking for delegation of policy making power to the agency (as opposed to simply acting as a fact-finding body).  
(b) Two types of delegation of power:
(1) Explicit
(2) Implicit- if agency has general rule-making power and engaged in notice and comment rulemaking process, Court takes Congressional silence as an implicit delegation of authority to the EPA.  This requires judicial deference.
a. If agency was not given broad rulemaking and adjudicatory power, then deference by the court is determined case-by-case.
ii. Holding: When Congress has not spoken on the issue, the agency has the first right to speak, and the courts must defer to that so long as it is reasonable.  
(a) Article III courts are not always the final guardians of the law when Congress has delegated power to the agency.  Departure from traditional rule.
iii. Chevron test:
(a) Step 1: If there is a clear indication of Congressional intent, then the Court is to engage in ordinary statutory interpretation and give effect to Congress’s intent.  No deference to the agency is necessary.  
(b) Step 2: If Congress has not spoken on the issue and there is a clear delegation of power to the agency, then the Court is to defer to the agency. 
(1) If delegation of power is implicit, court reviews agency decision under a “reasonableness” standard.
(2) If delegation of power is explicit, court review agency decision under “arbitrary and capricious” standard.  (slightly more deferential standard)
iv. Different from Hearst: this is a rulemaking situation, while Chevron is about rulemaking context.
v. Potential problem: 

(a) What if Congress didn’t really consider the issue and didn’t mean to give the agency that kind of discretion/authority? (Scalia)  How much deference do we give in that scenario? 
(b) What is the “issue”, and has Congress clearly spoken on it?  How the question is framed is very important to this determination 
(c) Statutory interpretation in the Chevron test: Do we just look to plain meaning, or also legislative history, policy, and other federal statutes?  Broader the standard, the more power you give to the courts.
(1) Brown & Williamson (O’Conner) establishes use of legislative history in the interpretation of Congressional intent.
· INS v. Cardoza Fonseca: Dispute over what standard of proof is appropriate for two sections of the INS code: sections 243(h) & 208(a).  Court holds that Congress clearly spoke on the issue, and using traditional statutory interpretation, intended for there 208(a) to have a more liberal standard.  Chevron step 1 question.
i. Legal issue: What does it mean for Congress to speak to the issue and allow courts to apply Chevron step 1 analysis?  
ii. Majority (Stevens): Looks to plain meaning of statute to find that Congress spoke on the issue.  Maintain supremacy of the legislature.
iii. Concurrence (Scalia): Agrees with court’s finding, but requires that Congress must be crystal clear in its intentions for court to take over.  Ambiguity requires deference to the agency.  Scalia finds agency action unreasonable under Chevron step 2.  BB thinks Scalia too quick to ignore the importance of Chevron step 1.
· MCI v. AT&T, revisited:  [Rule-making, question of law, maybe question of abuse of discretion.]
i. There, Congress made clear statement that long distance carriers had to file rate tariffs.  
(a) Even though Congress also explicitly said that FCC can modify the rate tariffs, express delegation of power to the agency never becomes an issue. 
(b) Scalia finds that Congress expressed a clear intent.  Therefore, Chevron step 1 analysis applies, and court does not have to give agency action any deference.  Textual interpretation.
(c) Even though agency action may be reasonable under Chevron step 2, never get to that point in the analysis.
· Sweet Home, revisited: Dispute over the definition of “take”, particularly the word “harm”, and whether habitat modification was included under “harm”.
i. Stevens (majority): Unclear whether he thinks this is a Chevron step 1 or step 2 case.  BB thinks this is probably a step 1 case since statute seems clear enough.  
(a) Could be interpreted as saying that Congress had not spoken, and Court was deferring to agency.
(b) Or could be interpreted as saying that Congress did speak, and Court decides that agency action is consistent with Congressional intent.
(c) Part of the problem is the procedural posture- challenge to statute on its face.  Makes it more difficult to apply Chevron test cleanly.  Court would have to find that Congress never intended for agency to make their decision at all.  Higher burden than normally under Chevron.  
ii. Scalia (dissent): Thinks Congress clearly spoken on the issue in a manner inconsistent with agency decision.
· Brown & Williamson, revisited: Tobacco regulation, Court decides FDA does not have regulatory authority.
i. O’Conner (majority): requires and finds that Congress has “directly” spoken to the “precise” question at issue.
ii. Takes a holistic approach to the statute, including the types of remedies, other federal statutes, to interpret Congressional intent.  
iii. Breyer (dissent) takes a more textual approach to come to the opposite conclusion.  
· LIMITATIONS TO THE CHEVRON DOCTRINE
· Christensen v. Harris County: Harris County workers took comp time as compensation for overtime rather than cash.  Fair Labor Standards Act fairly specific in requiring an understanding between employer and employee regarding compensation for overtime.  Department of Labor says in a letter to Harris County couldn’t retroactively place limit on amount of comp time that employees could accrue. Court found otherwise.  
i. Majority (Thomas): Congress was silent on whether employer could force employees to use their comp time and not continue accruing it.  
(a) Key issue for court was that statute was couched in terms of employer not denying employee’s request for comp time, but not whether employer could force employee to use their comp time.
(b) How the issue was framed was crucial in deciding that Congress had not spoken to the issue.
ii. However, Court does not apply Chevron step 2 analysis either.  Finds that Congress did not intend for DOL to decide the question- no delegation of authority.
iii. Court applies Skidmore type deference- court is free to make its own interpretation of the statute, although it will give the agency’s opinion some weight.  
iv. Dissent (Scalia): Not sure that Skidmore deference actually represents a middle ground- thinks it simply undermines Chevron step 2.
· US v. Mead Corporation: HTSUS passed as a statute with different subheadings which define tariff for different products.  Question of whether characterization of a product as a “day planner” through a Dept. of Commerce opinion letter deserves judicial deference.
i. Opinion letters apply to products “identical” to the sample submitted or described, so have limited precedential effects and narrow impact.  Designed to ensure free-flow of goods and efficiency of commerce.
ii. Majority (Souter): Holds that opinion letters should not be given full Chevron deference.
(a) Congress is able to define different types of administrative pronouncements for different situations.  Deference must be judged based on the circumstances of the case.  (BB likes this approach.)
(1) Circumstances include whether Congress clearly signaled delegation of authority to agency, who in the agency is making the declaration, etc.  
(b) There is a middle ground between no deference and full deference. 
(c) Don’t want agency action to go to waste!
iii. Lesson: In order to get full Chevron deference under Chevron step 2, there must be a clear signal of Congressional delegation of law-making authority.
(a) Clearest signals: formal notice and comment rule-making or formal adjudication power.  Can be other clear signals as well.  
(b) Silence and ambiguity do not constitute delegation of authority to the agency.
(c) Specificity of the statute suggests less agency discretion.
iv. Dissent (Scalia): formal adjudication isn’t necessarily a signal that should warrant deference- e.g. trial court is formal, but gets no deference.
(a) Presumption of correctness of agency decision; Congressional silence or ambiguity should be acceptable signals for deference to agency. 
(b) Scalia’s signal: if agency is attempting to act in an authoritative way, then they should be given Chevron deference.   Doesn’t like indeterminateness of Souter’s formulation.  
(c)  Questionable whether opinion letters here really constitute an authoritative agency action.
· Ohio v. Department of the Interior: Department of Interior promulgated rule interpreting statute’s requirement that people who spoil natural resources must pay damages.  Rule says damages are the lesser of the diminution in value or restoration costs.  Dispute over whether the department can treat these measures of damages as equal in value.  Court holds it cannot.  Three parts to opinion.
i. First part: Clear Chevron step 1 analysis.  Congress was clear in its intent.
ii. Second part: Chevron step 2 case (probably): Not clear- looks like it could be a step 1.
(a) But language explicitly delegated authority to determine procedure for assessing damage to the agency.  Court treats as a step 2 case, doesn’t really do a formal analysis.
(b) Reasonableness consideration: Court looks to statute and legislative history to determine whether agency action is reasonable. Decides that agency action is not reasonable.  Congress clearly placed more value on restoring natural resources.  
(c) Outcome comparison: Both step1 and step 2 analysis would arrive at the same conclusion.
(1) Step 1 analysis, court is the first interpreter of the statute’s meaning.  Here, would have found that Congress intended for resource restoration.
(2) Step 2 analysis, court can only review agency’s determination of policy under reasonableness analysis.  Here, found that agency’s rules were inconsistent with Congressional delegation.
iii. Third part: Clear Chevron step 2 case.  Clear delegation of authority to agency.
E. SYNTHESIS
· In absence of specific legislation with respect to an agency, assume §706 of the APA applies.
· Three categories for court action which we’ve considered:
i. Agency action unsupported by substantial evidence.  Fairly well settled area of administrative law.
(a) Universal Camera.  Court analogizes agency/judiciary review to the trial court/appellate court and special master/trial court relationships.
(b) However, distinct administrative flavor to this relationship due to administrative agency’s powers.
ii. Questions of law.
(a) NLRB v. Hearst Publications.  Adjudication context. With mixed questions of law and fact, reviewing court gives agency greater deference than it would give a trial court.  Agency has both expertise and Congressionally delegated power.
(b) Skidmore.  Opinion providing context.  Because of agency’s broader role, especially with promulgated rules, reviewing court should give agency some level of deference, although not nearly as much as Chevron.  
(c) Chevron.  Establishes judicial deference to agency when Congress has not spoken directly to the issue at hand.  
(1) Mead establishes that there may be limitations to when silence or ambiguity actually does indicate delegation of lawmaking power to the agency.  
(2) Souter advances idea the when Congress puts in a beefier statute, then court will give agency first shot at interpreting (filling in the cracks) and court will apply reasonableness standard.  If less to statute, then court will review under arbitrary and capricious standard.???
(d) This includes situations where statute was challenged on its face.
iii. Agency abuse of discretion.
(a) Overton Park. Differs from Chevron type question because this is about application of clear statute to particular set of facts.  Not about interpreting statutory construction.  See also Allentown Mack.
(b) This includes situations where agency application of statute was asserted to be arbitrary and capricious.
· Distinction between categories: Not so clear.
i. Overton Park is about agency decision to spend money on a highway.  Ultimate example of discretion by executive.  All about interpreting and applying statute, not making law.  Specificity of decision to the factual situation defines it as an abuse of discretion situation.
ii. Contrast to Hearst: Also deals with specific situation. However, court there is making law- there is a precedential effect.   Therefore, question of law situation.  
· Allentown Mack v. NLRB:  Allentown Mack chose not to bargain with union under the justification that based on its polling, the union no longer represented the workers. If union did, then Allentown Mack guilty of unfair labor practices.  NLRB decided that the evidence did not support Allentown Mack’s finding of a “good faith doubt”.  Court held that NLRB’s finding was not supported by substantial evidence.
i. First issue: Standard for polling. Majority (Scalia) thinks is odd, but not an abuse of discretion.  Note that since this is more of a fact-specific application of the statute, you don’t get a Chevron step 1 analysis.  Instead, becomes question of abuse of discretion.
ii. Second issue: Was company justified in having a good-faith doubt as to the support of the union among the workers?
(a) Scalia says that NLRB excluded/undervalued certain considerations, and that a reasonable jury couldn’t come to the conclusion of the NLRB based on the facts.
(b) Breyer argues that NLRB is entitled to make that evidentiary judgment (discounting certain evidence) based on its developed expertise.
iii. Standards issue: Does one apply a reasonable jury standard (Scalia) or a jury that has the expertise of the NLRB (Breyer)?
iv. Declaration of standard: (main point of dispute)
(a) Scalia says if agency were applying a standard different from the reasonable jury standard, then it had to announce that standard.  Agency cannot disguise policy-making as fact finding. Could be overstepping its discretion.
(b) Otherwise, it had to apply a reasonable jury standard.  Almost a due process argument.
(c) However, NLRB traditionally articulated its policies through adjudications, so arguable that they have announced their policies before. 
v. Category of judicial review: 
(a) Different from Universal Camera- less strictly factual based, more question of law issues, which gives the court more leverage for consideration.  
(b) Because of the issue of the NLRB’s standard for considering evidence, Scalia sees this less as a substantial evidence test and more of a question of law issue.  Could also see this as an abuse of discretion case since it’s about agency discretion for standard for considering facts.
· Motor Vehicles Manufacturer’s Assoc. v. State Farm Insurance: Agency decided that seatbelts weren’t cost effective due to underlying assumptions of implementing them.  Dispute over whether agency overstepped discretion in rescinding the requirement for passive restraints in cars.  
i. Holding: Agency’s discretion was limited once a rule has been established on the books.  Since it didn’t engage in an investigation to provide an adequate basis for its decision, its decision was an abuse of discretion.
ii. Process element in abuse of discretion/hard look cases: Follow up to Overton Park.  Issue here is lack of a rationale behind its decision that is required for judicial review.  
(a) Post-decision rationale is not OK.  Court seems to be deciding this based on specific factual situation.  Contrast to Overton Park.  
(b) Court sees particularly heavy burden because agency is leaving us with standardless situation, which is against Congressional mandate.
(c) The bigger the change and the more questionable the agency decision, the harder the court is going to examine agency action.
iii. Category of judicial review:
(a) Unlike Overton Park, exercise in State Farm has broader application than just specific situation- pushes it towards question of law category.
(1) But not quite question of law category since statute is not as specific as say, Chevron.  Here, almost delegation of power issue.
IV ERISA AND PRE-EMPTION

1.  ERISA Background:
· Designed to apply broadly to difference pension plans, welfare benefit plans, and disability benefit plans.
· Purpose of regulation

i. Control excessive power in the market.
ii. Enhance information disclosure.
iii. Redistribute wealth based on policy desires.
· Employer/employee (ER/EE) relationship:
i. ER sets up benefit plan.  Some required to have trusts, some do not.  
ii. Possible conflict of interest issues when ER also applies plan due to ER’s financial interest in not providing benefits.
iii. Some plans funded by ER; some plans covered by third party insurer.
· Goals:
i. Congress relying on private market benefit plans, but knows it is in public interest to have those plans administered in a consistent manner.
ii. ERISA requires employers to manage plans consistent with terms of the ERISA- disclose rules, filing for redress, fiduciary duties, etc. 
iii. ERISA does not tell employers that they must have a plan, nor what kinds of benefits they must offer.  Not designed to affect the private relationship between employers and employees when determining plan benefits.  Allows market and ER/EE bargaining relationship do the work.  Unions always want to choose between current cash versus benefits.  
· Pre-emption: 
i. §514 (a) states that federal law shall supersede state laws that “relate to” employee benefit plans.  Extremely broad clause.
ii. However, insurance savings clause (§514(b)(2)(A)) exempts state laws regulating insurance from pre-emption under ERISA.
(a) Odd because savings clause is a as strong as the pre-emption clause.
iii. Deemer clause (§514(b)(2)(B) states that no employee benefit plan is to be considered a law regulating insurance for the purposes of the savings clause.
2.  Defining the scope of pre-emption under §514(a)
· Shaw v. Delta Airlines: Two state laws: New York Human Rights Law and Disability Benefits Law.  Human Rights Law prohibits discrimination in employee benefit plans based on pregnancy; Disability Benefits Law requires sick-leave benefits to employees unable to work due to pregnancy.  Issue of whether those state laws are pre-empted.  Court holds that both are pre-empted.
i. Legal justification for ERISA: ER/EE relationship typically local; however, ER’s business affects interstate commerce.  Therefore, Congress has a right and interest in regulating that supersedes state law.
ii. Policy motivations: Delta Airline national corporation; don’t want it to be subject to multiple state schemes for benefit plans.  Uniform relationship to EEs.
(a) Not obvious that uniform standard is the best idea- framers saw benefit to state jurisdiction, so perhaps better for federal law to simply set a minimum standard.
iii. Court takes plain meaning approach to statute to conclude that Congress intended broad-scope pre-emption.  Therefore, ERISA pre-empts both state laws.  Possible that legislative history would imply narrower scope to pre-emption- that if ERISA did not speak to the issue, it did not pre-empt.  
iv. §514(b) issue: ERISA cannot supersede other federal laws.  Possible conflict here with Title VII and its reliance on state law for its enforcement.

(a) Court concludes that since Title VII does not include a prohibition of discrimination based on pregnancy, pre-empting state law here would not interfere with Title VII federal law.
(b) Conclusion: To the extent that state law added a right not covered by federal law, it was pre-empted by ERISA.
v. §4(b)(3) issue: Provisions of ERISA do not apply to plans promulgated solely for purposes of complying with state law.  Question of whether Disability Benefits Law falls into this category.
(a) Court makes formalistic interpretation of §4(b).  Finds that if plan includes both benefits mandated by state law and benefits not mandated by state law, the former can be separated out into a new plan.
(b) Prevents the possibility that employers could avoid complying with state law benefit requirements by packaging them with benefits not required by state law and having the whole plan be pre-empted under ERISA.
(c) Likely based on Congressional policy to preserve long standing state regulatory rules.  Ensures that state will get what it wants when it comes to required benefits in employee benefit plans.
3.  Defining the scope of the insurance savings clause of §514(b).
· Met Life Insurance v. Massachusetts: Issue of whether state 47B which mandates mental health care coverage in health care plans is pre-empted by ERISA.  Court holds that it is not because of the insurance savings clause.
i. Clear that 47B would be pre-empted under §514(a).
ii. Whether 47B “regulates” insurance is determined by the criteria of the McCarran-Furguson Act.  Court finds that 47B addresses what insurance plans offered by insurance companies have to supply, not what employee benefit plans as a whole have to supply.
iii. Court uncertain what to do based just on text of ERISA; must go to an outside source to define the scope of the savings clause pre-emption.
· Weird limitation under Met Life: 
i. General pre-emption combined with deemer clause means the state cannot directly affect the employee benefit plan.
ii. However, can indirectly affect the benefit plan through the insurance company via the insurance savings clause. 
iii. Leaves major loopholes for companies.  If they farm out their insurance to an insurance company, then they are subjected to state laws because of the insurance savings clause.  However, if they fund and administer the benefits internally, then state law can’t touch it because of the deemer clause.  
iv. Court acknowledges this discrepancy in Congress’s goal for a uniform national standard, but feels it is beyond its power to alter Congress’s policy decision.
· Limitation of Met Life: Court says that in some situations, state law cannot regulate level of plan benefits, but neither can federal law under ERISA.
4.  State Common Law Claims and ERISA

· Pilot Life Insurance v. Dedeaux: Dedaux suing Pilot Life over insurance disability benefits.  Asserting Pilot Life violated Mississippi’s law of bad faith (which applies to tort and contract claims).  Court holds that common law of bad faith “relates to” health benefit plans but isn’t saved by the insurance savings clause.
i. Procedural note: State law claim permits punitive damages, while ERISA does not.  Probably why Dedauex didn’t just file an ERISA claim.
ii. Case marks Court’s continued expansion of scope of “relates to” language.  Dedaux must argue that the savings clause applies.  Court looks to McCarran-Furguson Act again to determine whether MS law regulates insurance.
iii. Statutory interpretation again: O’Conner takes holistic approach- examining provisions of the whole law and its object and policy.  Focuses on uniformity of standard to promote cost-effectiveness and ensure more money to benefits.  
iv. §502 and ERISA’s pre-emptive weight:
(a) Court sees §502 as an expression of Congressional policy balancing competing public policy goals: fair settlement of benefit claims with a desire to protect and encourage employee benefit plans.
(b) Congress made a policy decision to limit punitive damages and encourage benefit plan creation.  
(c) Because §502 explicitly expresses how this benefit scheme should operate, ERISA is give greater pre-emptive weight.
v. Unlike Met Life, ERISA does provide a remedy for this type of benefit plan violation, albeit not necessarily the type that Dedeaux wanted.
5.  Judicial review of ERISA plan actions
· Firestone Tire and Rubber v. Bruch: Firestone sold plants to Occidental Petroleum, who rehired most employees.  
i. Under termination plan, benefits were to be conferred upon reduction in work force.  
ii. Employees argued this was what happened, while Firestone invoked the “same desk rule” to argue that there was no reduction in work force within meaning of the plan.  
iii. Firestone decided that sale did not constitute a reduction in work force within meaning of the termination plan, and also denied information release on the grounds that employees were no longer participants in the plan.
iv. Note conflict of interest for employees of Firestone who also had to apply ERISA to the exclusive benefit of the beneficiaries.
· Two issues:

i. What is the proper standard for judicial review?
(a) Majority (O’Conner) holds that courts should have de novo review power.  
(b) Sees ERISA was built on trust principles; puts those common law principles with ERISA policy goals and concludes there is no reason not to simply apply common law trust doctrines.  

(1) When trustee has power to interpret ambiguous terms of trust, then courts must be deferential- abuse of discretion standard.
(2) However, since there is no such power given to trustee here, court can apply de novo review standard.
ii. Who is entitled to reporting and disclosure under ERISA?  
(a) Can’t simply let anyone claiming to be a participant get plan information since that would be inefficient and drive up administrative costs.
(b) Court tries to figure out who is or may become eligible.  Problem is that some people won’t ever become eligible since they work for another employer.
(c) Catch-22 situation: if you don’t have the information, how do you know that you have a right to sue?  
(d) Court decides that individual must have a “colorable claim” in order to be entitled to notice.
(1) Colorable claim if he would (1) prevail in a suit for benefits (Scalia doesn’t like); or that (2) eligibility requirements would be fulfilled in the future.
· Federal common law under ERISA:
i. Court talks about a common law developed under the authority of a statute (here, ERISA).
ii. Court talks about need for courts to interpret federal statute to provides a “glue” that holds the statutes together and fill in the gaps between statutory interpretation.
6.  Individual rights of action and ERISA:  What the hell can you do?
· Varity Corp. v. Howe: Manipulation of EE benefits by ERs.  Massey-Furgueson convinces employees to transfer benefit plan to Massey-Combines, which was designed to and immediately takes a nosedive.  Employees sue over lost benefits.
· Issue: Can employees sue for equitable relief under §502(a)(3)?  Court holds that they can.
· Issue: Does ERISA give employees right to challenge M-F’s decision to transfer assets to M-C?  
i. Court holds that it doesn’t- there is a limit to what constitutes “fiduciary duty”
ii. Even if action affects benefit plans consequentially, they are not things that may be regulated under ERISA.
· Fiduciary dispute (less important): How do you define fiduciary and fiduciary duty in this situation?  Was M-C acting as a fiduciary or as the employer/settler of the trust?  If fiduciary, pretty clear they violated their fiduciary duty and are liable under ERISA.
i. Conflict of interest?  As a settler, company had right to simply terminate the plan.  But as a fiduciary with discretionary authority, it had to act in EE’s best interests.  Maybe OK because we don’t want Congress to get involved with employer’s financial decision to set up the plan.
ii. Majority (Breyer): M-C acted in its duties as a fiduciary.  But to find this, there must be a trust document that gives fiduciary discretionary authority.  Breyer may be playing a little loose with statutory words to find that.
iii. Dissent (Thomas) felt that M-C acted in its duties as the employer.
· Right to sue dispute: (What BB is mostly concerned about from this case)
i. Two parts to statute to consider: §502(a)(2) and §502(a)(3).  
ii. Court in Russell held that §502(a)(2) and §409 (which it references) only permit participant to recover for fiduciary violations on behalf of plan assets.  Could not sue as individual.  Not an option for the M-C employees since didn’t work for M-F anymore.
iii. Question of whether §502(a)(3) would permit individuals to sue on their own behalf for fiduciary violations.
(a) Breyer thinks specific types of fiduciary violations are covered under §502(a)(2), but other fiduciary violations are covered by §502(a)(3).  Cites to overall goals of ERISA.
(b) Thomas thinks all fiduciary violations come under §502(a)(2), and that its provisions (through Russell) should control §502(a)(3).  Plain meaning approach to interpreting ERISA.  
iv. Weakness in Thomas’s argument is that there are a multitude of possible fiduciary violations, and it seems like the normal ones are covered under §502(a)(2), but other are covered under (a)(3).  BB thinks this is a close case.
· External considerations: Company could have simply terminated the benefits plan in its role as the employer, but probably didn’t want to do so because of employee outcry.  
7.  High water of pre-emption and the concept of the exclusive federal remedy
· Ingersoll-Rand v. McClendon: Company terminated McClendon just before plan retirement benefits were to vest.  McClendon sued under state law (torts and contract claim of wrongful discharge) because of punitive damage.  Question of whether ERISA pre-empts this claim.  Court holds that it does.  
i. “But for” pre-emption analysis: Court says that if not for the existence of the plan, there would be no possible ERISA claim.  Therefore, this “relates to” ERISA and is pre-empted.  Extremely broad reading.
(a) Note that unlike Pilot Life, no issue of the insurance savings clause.
ii. Exclusive federal remedy and pre-emption: 
(a) §510 specifically provides for a remedy for wrongful discharge.  
(b) Develop concept that where state law conflicts with ERISA remedy, there is greater pre-emptive weight to ERISA (seen also in Pilot Life).  Court could have invoked pre-emption under §510 instead of §514.
(c) Development of idea that the type or remedy provisions of state law affect the pre-emption decision.
8.  Narrowing the scope of pre-emption over state power
· De Buono v. NYSA-ILA Medical: Question of whether ERISA pre-empted a state tax on medical centers in NY.  Court holds that the tax is not pre-empted.
i. Court sees that there are some general application taxes which can’t be pre-empted because of their broad application.
(a) Even though some health care facilities are operated by welfare benefit plans, court focuses on who bears the taxes in the end.  
(b) Beneficiaries will bear the tax regardless if the medical center is operated by a welfare benefit plan or not.  Court does not make a distinction between indirect and more direct taxing process.
ii. Traditional state police power analysis for pre-emption: In determining ERISA pre-emption, court asks whether state is acting in traditional realm of police power.  
(a) If so, then the court requires the Congress clearly indicate that it wanted to pre-empt this power.
(b) In this situation, general tax on health care has incidental impact on benefit plans, but not enough to overcome presumption of state law regulation.
iii. See difference in how the courts starts its pre-emption analysis.  Here, it starts with the presumption that Congress did not intend to pre-empt state law, while previously, they started with whether ERISA pre-empted the state law without considering whether states usually regulated this area.  
9.  Pre-emption and the exclusive federal remedy consideration, part II
· Policy considerations:
i. Court starting to become frustrated with lack of clarity in ERISA language, start focusing on two main policy considerations:
(a) Uniformity of federal remedy
(b) Fundamental historical police power of state to regulate insurance.
· UNUM v. Ward: Issue over filling of disability benefits after the deadline.  Under CA case law, insurance company cannot turn down benefit filing unless it has suffered prejudice by the late notification.  Question of whether ERISA pre-empts CA case law.  Court holds that that notice-prejudice rule is not pre-empted by ERISA and remands for determination of prejudice.
i. Insurance savings clause: Since clear that law “relates to” benefit plans, court considers whether insurance savings clause applies.
(a) Common sense consideration: Court sees this law as targeting insurance companies specifically, and that public policy- helping the little guy against the insurance company- favors such a rule.  Fact specific analysis.
(b) McCarran Furguson Act test:  Court applies test more flexibly here- sees the criteria as being informative, but not binding.  2/3 is OK.
ii. Remedy consideration in pre-emption decision
(a) UNUM asserts that notice-prejudice rule gives workers an additional remedy not under ERISA.  
(1) Court dismisses this argument, finds that the final medical remedy is still under the plan.
(2) Furthermore, lack of uniformity is in the nature of the insurance savings clause, so the effect on state law is acceptable.
iii. Employer as agent issue: 
(a) Court leaves undecided whether this is saved under the insurance savings clause since it has already decided the issue based on notice-prejudice rule.
· Rush Prudential HMO v. Moran: Dispute over whether §4-10 of Illinois’s HMO Act, which mandates third party review of denial of benefits by HMO, is pre-empted by ERISA.  Court holds that it is not.
i. Purpose of state law: Probably to ensure an independent voice to prevent abuse of discretion issues with HMO.  Thomas (dissent) argues that it is to create disincentives for employers to create HMOs.  How you see purpose can affect what you think outcome of the case should be.
ii. Historic police power of state: Idea that was brought up in De Buono- that since this is an area traditionally regulated by the state, there must be a clear signal from Congress to get federal pre-emption.  Court finds clear signal in this situation.
iii. Insurance savings clause inquiry: 
(a) Court undergoes common sense/M-F test analysis from UNUM and finds that savings clause applies.  
(b) Finds state law sufficiently narrow with respect to insurance regulation even though it may be a little overly broad.
(c) See possibility of different independent review provisions something that is inherently part of the savings clause.
iv. Alternative remedy consideration: What the case turns on.
(a) Majority (Ginsberg) doesn’t think independent review is an alternative remedy- it doesn’t alter §502 as the final remedy.  BB thinks this is the right view.
(b) Dissent (Thomas) feels that once third party review is in your favor, you’re virtually guaranteed to win under §502.  Review acts as an alternative binding arbitration/review mechanism and is therefore an alternative remedy.
(1) BB thinks that Thomas may unfairly be dinging Π for suing under Illinois statute instead of under §504 of ERISA (can do both in state court).
(c) Is this case more like Pilot Life (where the issue was adding punitive damages) or more like UNUM (where it was just a matter of modifying the default notice rule in the contract)?
v. Pre-emptive power of §502:
(a) Court acknowledges the possibility §502 can still trump insurance savings clause if state statute provides alternative remedy provision that violates idea of exclusive federal enforcement scheme under ERISA.  
(b) Not directly tested in this case, since majority feels that third party opinion doesn’t rise to the level of an alternative remedy that would require consideration of §502 pre-emption.
10.  ERISA remedies and the legislative bargain
· From Pilot Life onward, see Πs attempting to end run court’s interpretation of §502.  
i. Congress set up certain remedies, but in the context of certain policies: fiduciary duties, uniform remedies through common law, etc
ii. Πs looking for relief- punitive, consequential, which court has held they are not entitled to under ERISA.  
(a) See states attempting to give remedies beyond simply having plan terms enforced, but hard to get something that isn’t pre-empted.
iii. Court struggling to deal with political compromise that is §502. 
iv. However, they’ve consistently said that it’s for Congress to change, not the courts.
· Aetna Health v. Davila: Texas passes a law that theoretically creates separate right of action for failure to take due care in awarding benefits.  Aetna Health refused to give Davila Vioxx which she claims led to subsequent injuries.  Court held that her claim was completely pre-empted by ERISA.
i. Claim here is nearly identical to §502, except it is phrased in common law tort principles- tortious violation of contract.  
(a) Court uses “but for” question to determine that this is a claim covered by ERISA.  As long as this is about plan interpretation, can’t disguise nature of action as something else.  
(b) Here, can’t be about malpractice tort claim since a doctor wasn’t making the medical decision for Aetna. 
ii. Under ERISA, no compensatory or punitive damages.  Can only recover benefits.
(a) Courts have generally interpreted “other appropriate relief” language like this.  
(b) But doesn’t seem right in this situation.  Ginsberg’s concurrence.  Odd that Congress would want to preclude Πs in these situations from recovering compensatory damages.
11.  Importing standards in light of policy considerations

· Black & Decker Disability Plan v. Nord: Deals with treating physician rule and whether to import it from the social security benefits framework.  Nord injured on the job, primary treating physician suggested that he take time off in addition to pain medication.  Insurance company decided that he take medication and continue working.  Nord filed claim to recover benefits.
i. Legal issue: In this dispute between experts, should the treating physician rule from the social security regime apply?
(a) Treating physician rule: requires administrator who rejects opinions of treating physician to justify decision based on substantial evidence on the record.
ii. Holding: Treating physician rule should not be imported from the social security regime.  Statutory policies are not the same, so policy justifications do not exist for ERISA.
(a) Court notes that social security is motivated by large number of claims and desire for consistency.  
(b) ERISA is more about contracts and disability benefits are not defined and can vary from plan to plan.  Less about medical decision and more about interpretation of contract law?
iii. Chevron question?  ERISA seems silent on this issue, and Department of Labor has been given general rule-making ability, so Chevron deference is justified if DOL promulgated such a rule for ERISA.
(a) However, lack of DOL promulgating a rule taken by the court to mean that rule should not apply.  Silence says something.
iv. Court also holds that this is not a situation in which development of a federal common law under §502 justifies application of the treating physician rule.
(a) This type of question is one for the legislatures, not the courts.  Institutional competency.






